§263.108

each fee has been computed, any ex-
penses for which reimbursement is
sought, the total amount claimed, and
the total amount paid or payable by
the applicant or by any other person or
entity for the services performed. The
administrative law judge or the Board
may require the applicant to provide
vouchers, receipts, or other substan-
tiation for any expenses claimed.

§263.108 Responses to application.

(a) By counsel for the Board. (1) With-
in 20 days after service of an applica-
tion, counsel for the Board may file an
answer to the application.

(2) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of the Board’s position. If the an-
swer is based on any alleged facts not
already in the record of the proceeding,
the answer shall include either sup-
porting affidavits or a request for fur-
ther proceedings under §263.109, or
both.

(b) Reply to answer. The applicant
may file a reply only if the Board has
addressed in its answer any of the fol-
lowing issues: that the position of the
agency was substantially justified,
that the applicant unduly protracted
the proceedings, or that special cir-
cumstances make an award unjust.
Any reply authorized by this section
shall be filed within 15 days of service
of the answer. If the reply is based on
any alleged facts not already in the
record of the proceeding, the reply
shall include either supporting affida-
vits or a request for further proceed-
ings under §263.109, or both.

(c) Additional response. Additional fil-
ings in the nature of pleadings may be
submitted only by leave of the admin-
istrative law judge.

§263.109 Further proceedings.

(a) General rule. The determination of
a recommended award shall be made by
the administrative law judge on the
basis of the written record of the ad-
versary adjudication, including any
supporting affidavits submitted in con-
nection with the application, unless, on
the motion of either the applicant or
Board counsel, or sua sponte, the ad-
ministrative law judge or the Board or-
ders further proceedings to amplify the
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record such as an informal conference,
oral argument, additional written sub-
missions, or an evidentiary hearing.
Such further proceedings shall be held
only when necessary for full and fair
resolution of the issues arising from
the application and shall be conducted
promptly and expeditiously.

(b) Request for further proceedings. A
request for further proceedings under
this section shall specifically identify
the information sought or the issues in
dispute and shall explain why addi-
tional proceedings are necessary.

(c) Hearing. The administrative law
judge shall hold an oral evidentiary
hearing only on disputed issues of ma-
terial fact which cannot be adequately
resolved through written submissions.

§263.110 Recommended decision.

The administrative law judge shall
file with the Board a recommended de-
cision on the fee application not later
than 30 days after the submission of all
pleadings and evidentiary material
concerning the application. The rec-
ommended decision shall include writ-
ten proposed findings and conclusions
on the applicant’s eligibility and its
status as a prevailing party and, if ap-
plicable, an explanation of the reasons
for any difference between the amount
requested and the amount of the rec-
ommended award. The recommended
decision shall also include, if at issue,
proposed findings as to whether the
Board’s position was substantially jus-
tified, whether the applicant unduly
protracted the proceedings, or whether
special circumstances make an award
unjust. The administrative law judge
shall file the record of the proceeding
on the fee application upon the filing of
the recommended decision and, at the
same time, serve upon each party a
copy of the recommended decision,
findings, conclusions, and proposed
order.

§263.111 Action by the Board.

(a) Exceptions to recommended decision.
Within 20 days after service of the rec-
ommended decision, findings, conclu-
sions, and proposed order, the appli-
cant or counsel for the Board may file
written exceptions thereto. A support-
ing brief may also be filed.
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